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— 


THE CAMPAIGN TO MODERNIZE FEDERAL 
PROCEDURE AT LAW. 








Our esteemed friend and Associate 
Editor, Mr. Thomas W. Shelton of Nor- 
folk, Va., has again been appointed by the 
American Bar Association to lead the fight 
for the passage through the present Con- 
gress of the bill approved by the Asso- 
ciation to give the Suprenie Court power 
to make rules of procedure for the 
federai courts at law, as they have already 
done in equity. This bill, which has been 
approved over and over again by bar asso- 
ciations with ever increasing enthusiasm, 
has been introduced in every Congress for 
the last six years, and each time has passed 
the House but failed in the Senate. For 
the information of our readers we set out 
this bill in haec verba: 

3e it enacted by the Senate and House of 
Representatives of the United States of 
America in Congress assembled, that the 
Supreme Court shall have the power to 
prescribe, from time to time and in any 
manner, the forms of writs and all other 
process; the mode and manner of framing 
and filing proceedings and pleadings; of 
giving notice and serving writs and process 
of all kinds; of taking and obtaining evi- 
dence; drawing up, entering, and enrolling 
orders; and generally to regulate and pre- 
scribe by rule the forms for and the kind 
and character of the entire pleading, prac- 
tice, and procedure to be used in all ac- 
tions, motions, and proceedings at law of 
whatever nature by the district courts of 
the United States and the courts of the Dis- 
trict of Columbia. That in prescribing such 
rules the Supreme Court shall have regard 
to the simplification of the system of plead- 
ing, practice, and procedure in said courts, 
so as to promote the speedy determination 
of litigation on the merits. 

Sec. 2. That when and as the rules of 
the court herein authorized shall be pro- 
mulgated, all laws in conflict therewith 
shall be and become of no further force 
and effect. 





This bill would follow the English re- 
form of 1873, in turning over to the Su- 
preme Court the responsibility as well as 
the power to make rules of procedure 
which would not have the quality of being 
rigid and inelastic like a statute. The re- 
sult in England has been to so simplify 
pleading and practice that cases no longer 
stick in the bark or ride off to defeat over 
some mistake in preparing or presenting 
the case for trial, but each case is decided 
upon its merits. Justice Darling at one 
time expressed surprise that American 
courts of last resort were kept so busy de- 
ciding points of pleading, practice and evi- 
dence. He said that rarely do such ques- 
tions ever present themselves to an appellate 
court in England. Once when Mr. John 
D. Lawson was sitting with the English 
Appeals Court as a representative of the 
American Bar Association which had sent 
him to England to investigate procedure 
under the Judicative Act, an attorney raised 
the objection that certain qualified and 
competent testimony had been excluded in 
the trial court. To his surprise, said Mr. 
Lawson, the presiding justice ordered the 
witness, whose testimony had been exclud- 
ed, brought in and, after hearing his testi- 
mony, decided that it was merely cumu- 
lative and would not have affected the ver- 
dict, and therefore affirmed the decision. 

Under English rules of court, if a rule 
of evidence or pleading does not work 
well the Rules Committee of the Court im- 
mediately changes it. In other words, no 
one can base any rights on a rule of pro- 
cedure. He must present his case to the 
court on its merits. Many of the obsolete 
and indefensible common law rules of 
pleading and evidence have been abolished 
in England so that the solicitor’s clerks 
are able to take care of such matters. The 
demurrer is abolished and in its place the 
Rules Committee substituted the more intel- 
ligible “objection in point of law.” This is 
usually raised after the facts are heard, or 
when both parties submit the case on prac- 
tically an agreed statement. Demurrers to 
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form are unknown and therefore there is 
little trouble getting into court with your 
case and staying there. A special master, 
however, representing the Court, gets the 
issues ready for trial and he, rather than the 
parties, is responsible for the state of the 
pleadings, as he has authority to bring the 
parties to a real issue before the case gets 
in court at all, since the pleadings are not 
filed with the court until the case is ready 
for trial. (See Rosenbaum’s Rule Making 
Authority p. 93). 

It would be interesting to review Mr. 
Rosenbaum’s book (just cited) to show the 
tremendous advantage the English lawyer 
has over the American lawyer in the mere 
matter of preparation of pleadings alone. 
The author’s assurances that no case can 
be lost in England because of a defective 
pleading, that variances are practically un- 
known in view of the liberal rule as to 
amendments and that the master and not 
the lawyers control the pleadings and make 
up the issues, will indicate that so far as 
procedure is concerned, a lawsuit is no 
longer a battle of wits but a sincere effort 
to present to the court the heart of every 
case and secure a judgment on the merits. 
To American lawyers, this is an ideal 
worthy of their best efforts. 

No one. has worked harder to realize 
this ideal of simplifying and moderniz‘xg 
procedure than has Mr. Shelton. He has 
traveled from one end of the country to 
the other, interesting lawyers and laymen 
alike in the American Bar Association’s 
bill to simplify procedure in the federal 
courts. He secured for it the endorsement 
of forty-five state bar associations and 
many civic and commercial organizations. 
He presented it in four successive sessions 
of Congress, supported it with briefs and 
personal appearances. He has been ably 
supported by Mr. Root and Mr. Taft, who 
appeared with him before the Senate Com- 
mittees. He is now on the eve of departure 
for Canada and England, where he will 
study the English procedure at first hand 
and bring back more facts with which to 





start a real fire under the Senate Judiciary 
Committee, where one or two men, by 
reason of senatorial courtesy, have been 
able to hold up this reform. 

We wish to say that we are heart- 
ily behind Mr. Shelton and the Amer- 
ican Bar Association in their effort to se- 
cure the adoption of this reform and we 
urge our readers to support the unselfish 
efforts of Mr. Shelton’s Committee by 
writing their Congressmen and Senators to 
support the bill which will be introduced 
in the Senate by Senator Frank B. Kellogg 
of Minnesota, and in the House by Con- 
gressman Andrew Volstead, Chairman of 
the House Judiciary Committee. In sup- 
port of the present campaign Mr. Shelton 
contributes an article in the American Bar 
Association Journal in which he states the 
purposes of the bill for which the Associa- 
tion is making its supreme effort this year. 
He says: 

“This bill should be passed in the short- 
est time. It has been so long before Con- 
gress (eight years) that it is familiar to 
every statesman. Its purpose and effect 
is to give to the Supreme Court of the Unit- 
ed States the authority to make rules gov- 
erning the procedure in cases at law to the 
same extent that it now has power to regu- 
late the procedure in equity, admiralty and 
bankruptcy. Nothing novel is involved. 

“To the student it is the key that will 
unlock the door to a new era of scientific 
judicial relations. Jt will set the judges 
and lawyers free to perfect the machinery 
of the courts for which they are obviously 
held sorely responsible by laymen. Con- 
gress at present receives no censure while 
it is wholly responsible for bad procedural 
conditions. Upon the passage of the bill a 
united bench and bar will co-operate with 
the Supreme Court in first constructing 
and then in gradually perfecting a simple, 
correlated, scientific system of rules of pro- 


cedure and practice, in lieu of the present ’ 


complicated so-called “federal practice.” It 
is intended that this system of rules shall 
embrace all the merits and none of the 
vices of both “common law” and “code” 
pleading. 

“Its featural merit will be a patriotic ef- 
fort to administer, instead of impeding, jus- 
tice by the lawyer who is now sworn to up- 
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hold all procedural statutes, as well as those 
of substantive law, although they obstruct 
justice. This is really the crux of the plan, 
for judicature would then be enabled to 
command and would then receive the aid 
and sympathy of the lawyers instead of 
an enforced hostility. They would actually 
be members of the court. Moreover, the 
criticism of laymen would be directed in a 
harmless manner to a personally respon- 
sible and responsive agency, ready to af- 
ford instant relief against procedural hard- 
ships. 

Some of the advantages which Mr. Shel- 
ton mentions, which will be derived by 
commencing this reform in the federal 
courts are the following: (1) A modern- 
ized, simplified, scientific, correlated sys- 
tem of federal procedure meeting the ap- 
proval of the Federal Supreme Court and 
participated in by the judges and lawyers. 
(2) The improvement of state court pro- 
cedure through the adoption of the federal 
system asa model. (3) The possibility and 
the probability of state uniformity through 
the same course. (4) The institution of 
court rules in lieu of the statutory or com- 
mon law procedure or common law pro- 
cedure modified by statute. (5) The 
foundation for fixed interstate judicial re- 
lations, as permanent and correlated as 
interstate commercial relations. (6) The 
advantage of the personal participation of 
the lawyers and judges in the creation and 
gradual perfecting of a scientific system of 
rules. (7%) The certainty of immediately 
detecting an imperfection and the prompt- 
ness with which it can be corrected. (8) 
The doing away with the long time now 
necessary for the simplest relief at the 
hands of Congress because of the multi- 
tude of other business pressing for atten- 
tion upon that great body of statesmen. 
(9) The doing away with the force of law 
now possessed by every procedural statute 
and the substitution therefor of a system 
of flexible judge-made rules, not liable to 
reversible error if justice be done by. the 
judgment entered. (10) It is the only way 
that nation-wide uniformity is possible, and 
yet not compulsory, the psychology of 





which is important where state pride is an 
element. These ten reasons ought to be em- 
phasized everywhere until the people get 
the impression that so far as the lawyers, 
themselves, are concerned, there is nothing 
in the way of a complete satisfactory solu- 
tion of the problem of abolishing the de- 
lays and technicalities of procedure. If 
the courts are made responsible for the 
rules of procedure these rules will be sim- 
ple, clear and elastic. No court would take 
upon itself the responsibility of upholding 
the intolerable rules of common law plead- 
ing, for instance, in the face of the simple 
rules promulgated and practiced with such 
great success in England. 

We also approve the idea of putting this 
bill through Congress before the effort is 
made to put it into effect in the several 
states. In the first place it would be eas- 
ier to get such a reform adopted by a state 
legislature if the system were already in 
force in the federal courts since the law- 
yers of the state who would not wish to 
have to learn two systems of procedure, 
would put in an insistent demand that the 
state procedure shall harmonize with the 
federal procedure. If this were done in every 
state, another ideal, that of uniformity of 
procedure, would also be realized and it 
would be possible for law schools to teach 
a system of pleading and practice which 
would fit their students for practice any- 
where in the country and enable the lawyer 
whose practice carries him beyond the 
boundaries of his own state to keep his 
mind on the merits of his cause of action 
and not worry himself sick over the possi- 
bility of some fatal mistake due to his un- 
familiarity with the local practice. 








NOTES OF IMPORTANT DECISIONS 





WHEN POSSESSION OF A THING IS 
CRIMINAL.—Not a few statutes make the 
mere possession of a thing criminal, as for in- 
stance, United States Criminal Code § 169, 
which prescribes the punishment for having 
“possession of any die or the likeness or sim- 
ilitude of a die designated for making genuine 
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coins of the United States.” This statute 
was upheld by the Supreme Court of the United 
States only, however, after that Court had first 
construed the language to apply only to a 
“willing and conscious possession” and hence 
did not violate the due process clause of the 
Fifth Amendment, Baender v. Barnett, 41 Sup. 
Ct. Rep. 271. 

The Supreme Court in this decision was not 
legislating. They were simply avoiding a lit- 
eral and taking a liberal construction of the 
word “possession” in order to prevent a con- 
clusion that would have made the act ridicu- 
lous and unconstitutional. This has been a 
cardinal rule of construction from very ancient 
times. In Margate Pier Co. v. Hannam, 3 B. 
& Ald. 266, 270, Abbott, C. J., quoting from Lord 
Coke, said: “Acts of Parliament are to be so 
construed, as no man that is innocent, or free 
from injury or wrorg, be by a literal construc- 
tion punished or endamaged.” 

In the United States v. Kirby, 7 Wall. 482, 
486 (19 L. Ed. 278), this court said: 

“All laws should receive a sensible construc- 
tion. General terms should be so limited in 
their application as not to lead to injustice, 
oppression, or an absurd consequence. It will 
always, therefore, be presumed that the Legis- 
lature intended exceptions to its language, 
which would avoid results of this character. 
The reason of the law in such cases should pre- 
vail over its letter. The common sense of the 
man approves the judgment mentioned by Put- 
fendorf, that the Bolognian law, which enacted 
‘that whoever drew blood in the streets should 
be punished with the utmost severity,’ did not 
extend to the surgeon who opened a vein of a 
person that fell down in the street in a fit. The 
same common sense accepts the ruling, cited 
by Plowden, that the statute of 1 Edward II, 
which enacts that a prisoner who breaks prison 
shall be guilty of felony, does not extend to a 
prisoner who breaks out when the prison is on 
fire—‘for he is not to be hanged because he 
would not stay to be burnt.’” 








THE FUTURE OF THE FEDERAL 
INCOME TAX. 


When the United States entered the war 
in 1917, there arose the appalling necessity 
of levying taxes aggregating six billion dol- 
lars for a single taxable year, with the 
prospect thai this might be necessary in 
succeeding years as well. That such a law 
was enacted and did actually yield the vast 
sum of money which it was intended to 
yield, is a credit to those who planned the 





law, and an inspiring tribute to the patriot- 
ism of the people of the United States and 
to the efficiency of such educating agencies 
as the press and the governmental war-time 
avenues of publicity. I do not mean that 
the law was satisfactory. I do mean that 
it accomplished—whether pleasantly or un- 


pleasantly—the results which it set out to 


accomplish. ‘That in itself is remarkable, 
considering the vastness of the problem and 
its novelty. If there is any truth in the 
whimsical assertion that every eye surgeon 
must spoil a hatful of eyes before he really 
learns how to operate, the record of the 
United States in attaining the desired re- 
sult on its first serious tax operation, is 
creditable indeed. 

The increase in revenue came in a very 
large 'proportion from taxes based on in- 
comes. Previous to 1913, the Constitution 
did not permit taxation of individual in- 
comes. It seems providential that the cum- 
bersome and involved preliminary steps 
necessary to make income taxation legal, 
had been completed before America’s en- 
trance into the war. Surely the American 
people builded better than they knew in per- 
fecting this amendment to the Federal Con- 
stitution in the years preceding 1913. 

No tax law is reasonably satisfactory un- 
less it fulfills these three requirements: 

(1) It must produce the amount of 
money which the Government relies upon 
it to yield. 

(2) It must be susceptible of admini- 


stration by the Government with reason- 
able accuracy and without unreasonable ex- 
pense. 

(3) It must impose upon the taxpayer 
no unreasonable burden, in the process of 
ascertaining what, under the law, is his 
tax liability. As former Commissioner 
Roper has said, these elements are impor- 
tant in the order named, but each one is 
very important. 

The War Revenue Acts have been 
notably successful in fulfilling the first re- 
quirement, in that they have produced all 
the money expected of them; they have 
been satisfactory in the second require- 
ment, inasmuch as these vast sums have 
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been produced at an expense to the Gov- 
ernment of only 53/100 of one cent out of 
each dollar collected—that is, the expense 
of collection has been approximately one- 
half of one per cent of the amount col- 
lected. It is in the third requirement that 
the War Revenue Acts have been found 
grievously .wanting. By reason of their 
uncertainty and their great complication, 
they have not only imposed upon the indi- 
vidual and corporate taxpayers of this 
country a vast expense in addition to the 
tax itself, but have in many instances ren- 
dered the taxpayer’s financial future so un- 
certain as seriously to cripple the develop- 
ment of his legitimate plans. One taxpayer 
has said that having once experienced this 
form of suspense and uncertainty, the haz- 
ard of horse races and political conventions 
seems by contrast certainty itself, and is 
no longer any fun. 


“These serious defects in the law were 
inevitable during the emergency, but the 
time has now come when legislation can be 
enacted which tends to minimize the in- 
jurious effects of the laws, without impair- 
ing their efficiency as producers of neces- 
sary revenue. These questions of the coun- 
try’s revenues are fundamental. They are 
so vital that they must never be allowed 
to be made footballs of politics. The citizen 
who permits revenue questions to be used 
in the political game for their effect on 
other pending questions, is no true citizen, 
and comes dangerously near being a traitor 
to his country. It is pleasant to know that 
both of the great political parties have to 
a large extent acted on this principle, and 
the proposed changes which I shall in a 
moment briefly outline, have in the main 
been publicly advocated-by the representa- 
tives of both parties. 


This country is still required to raise an- 
nually by taxation, very large sums, to 
cover the interest charge of considerably 
more than a billion dollars a year, and to 
cover other great expenses of government. 
It is clear that whatever the drawbacks of 





the present law, no one of the taxes which 
at present yield a substantial amount must 
be abolished without simultaneous provi- 
sion for a substitute which will take its 
place as a revenue producer, so far as cur- 
rent revenue needs are concerned. How 
then ought Congress to change the revenue 
law after the spasms of a Presidential year 
have been happily allayed? 

Beginning with the things which must 
not be done, two propositions are clear. 
Retroactive tax legislation, however neces- 
sary in the war emergency, must be utterly 
abandoned. ‘To enact now legislation 
which forces upon the taxpayer an obliga- 
tion which depends upon things that he did 
before he knew that such taxation was con- 
templated, would be a step backward in- 
stead of forward. The second warning I 
have to give is against legislation which 
claims to place the tax burden upon any 
particular group of taxpayers. These 
propositions sound well to citizens who are 
not in the groups selected for heavy taxa- 
tion, but as a matter of fact, such claims 
are never true or reliable. Any unusual 
burden placed on a particular group in- 
evitably and certainly is distributed and 
transferred to the great body of taxpayers, 
and in many cases, as in the case of the 
Excess Profits Tax Law, the amount thus 
added to the costs of the consumer is by 
a natural process rendered larger than the 
amount of tax actually received from the 
Government. Voters may enjoy the pass- 
ing of a law which appears to subject a 
particular group of successful corporations 
to a heavy tax, but in the long run, since 


taxes must be figured in the selling price 


of the goods or services, just as any other 
element in the selling price is figured, voters 
are still taxing themselves. 

Even an excise tax on stock dividends, 
so popular a subject of discussion with 
those who do not expect to receive any, 
would be shifted, finally and at length 
through operation of necessary economic 
laws, back to the consuming public. This 
is not agreeable doctrine, but things are 
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true that are not agreeable. We have to 
face the facts. It is also true that no im- 
portant yield could be expected from an 
excise tax on stock dividends. 

The proposed general sales tax, which in 
theory is excellent, offers very serious diffi- 
culties of administration in that it so 
greatly multiplies the number of individual 
taxpayers with whom the government must 
deal. A tax on sales by manufacturers 
would not be open to this objection, and 
would have the transcendent virtue of al- 
lowing the seller to know every month 
what his taxes of this kind are for that 
month. But it would tend to the prejudice 
of smaller makers who start with goods on 
which others have already paid such taxes ; 
that is, a manufacturer who is big enough 
to start with the rawest of raw materials 
and sell a complete commodity, would pay 
a tax only once and could sell the com- 
modity cheaper than the same commodity 
could be sold where several manufacturers 
are required to step it up to its final state, 
each step being taxable. 

Since these taxes promise no sure solu- 
tion of the question, it is not unlikely that 
some modified form of income tax is the 
immediate solution. The following pro- 
posed changes in the law—none of them 
original with the writer—seem to be very 
important : 

(1) As to the tax payable in 1922, in 
respect of income for the taxable year 
1921, I believe it to be possible to replace 
the Excess Profits Tax by a flat corpora- 
tion tax not involving the calculation of 
invested capital. At all events, this should 
be possible for the taxable year 1922. It 
cannot be done as long as the revenue re- 
quirements are as high as they were for 
the taxable year 1919 and the taxable year 
1920, but there is definite hope that some 
decrease will be possible as war problems 
become less acute. The Excess Profits 
Tax has been the greatest factor in the effi- 
ciency of the law as a revenue producer, 
but very serious drawbacks make its dis- 
continuance imperative as soom as it is 





possible to discontinue it. It is a definite, 
though by no means exclusive, element in 
the high cost of living. It puts at a dis- 
count enterprise in business and yet brings 
about so unnerving a condition of uncer- 
tainty, that the conservative man feels as if 
he would like to get out of business and 
go to sleep for ten years until business has 
returned to a condition where foresight 
counts for something. The calculation of 
invested capital adds distressing complica- 
tion to a law which is already overburdened 
with detail. It hampers the Government 
in its audits just as much as it hampers 
the taxpayer in making his returns. 

In working out a substitute for the Ex- 
cess Profits Tax Law, the Treasury has 
suggested, and the suggestion has much to 
commend it, that a provision be employed 
which permits the corporation to deduct, 
after its income tax has been calculated and 
before the new substitute tax is calculated, 
distributions made by it in the nature of 
dividends. This would mean a larger sum 
of money to be reported by individual tax- 
payers, whether they took possession of 
their dividends or allowed them to go back 
into the business, and the suggestion is that 
the increased revenues from individual sur- 
taxes would tend to a considerable degree, 
to make up the loss in corporation taxes. 
It is a grave question whether the substi- 
tution of such a provision would too greatly 
diminish the revenues; and the change 
from the Excess Profits Tax to a flat tax in 
substitution fortunately does not depend 
upon the feasibility of such deduction pro- 
visions. 

(2) Congress should, and no doubt 
will, diminish to some extent the tax rates 
on very high brackets in individual in- 
comes, and increase in some small measure 
the tax rate on individual incomes in the 
ranges above $10,000 or $15,000 per an- 
num. This suggestion is not always pop- 
ular, but it is founded on no tender con- 
sideration for the recipients of high income. 
It is founded on the fact, developed by ex- 
perience, that the very high surtax on the 
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high ranges of income, discourages the ac- 
quisition of such income, and actually tends 
to reduce the net returns of the Govern- 
ment from taxation. 

(3) Congress should, and we think will, 
provide for final settlements between the 
Government and the taxpayer, which shall 
be binding on both parties unless actual 
fraud has been practiced. Members of 
the Ways and Means Committee of the 
House, and members of the Finance Com- 
mittee of the Senate, are understood gener- 
ally to approve this provision, no party lines 
being drawn. It was strongly recom- 
mended by Secretary Houston in a letter 
written by him to Congress, and has since 
been formally approved by the Republican 
party. At present there exists no such 
power. ‘The commissioner may assess a 
tax against a certain taxpayer in the light 
of the facts as shown to him at the time 
of such assessment, and in the light of the 
law as then indicated by Court decisions. 
If new facts appear, or if subsequent deci- 
sions of the Courts show that the first de- 
termination was incorrect, it becomes the 
duty of the Commissioner under present 
law, to redetermine the tax, and until the 
statute of limitations has expired, the tax- 
payer runs the risk of such reopening. 
This makes it impossible for a taxpayer to 
know whether he has actually paid his tax 
or not, and in the numerous cases in which 
there is a possibility that more than half 
of the taxpayer’s net income may be taken 
for taxes, such uncertainty is destructive 
of proper business development. In the 
long run, both the taxpayer and the Gov- 
ernment will profit by provision for final 
settlement. 

(4) Congress should, and _ probably 
will, enact a provision which gives to a 
taxpayer who realizes in one taxable year 
the fruits of labor covering other taxable 
years, or who realizes in one taxable year 
gains in the sale of property arising from 
gradual increase in the value of the prop- 
erty since its purchase several years before, 
the privilege of taking such gain and redis- 





tributing it over the several years to which 
it is properly allocable. Under the present 
law the entire income is thrown into a 
single year, frequently resulting in the in- 
equitable application of high surtax rates. 
Distribution over a number of years will 
not usually avoid surtaxes altogether, but 
will ordinarily avoid unreasonable surtaxes 
in respect of such a transaction. The 
policy of taxing capital gains is a severe 
policy, and should not be applied with un- 
necessary severity. 

(5) The present uncertainties as to 
Personal Service Corporations should be 
cleared up at the very earliest opportunity. 
Personal service corporations were defined 
in brief as those in which little or no cap- 
ital is employed, and whose income is 
mainly due to the activities of the princi- 
pal stockholders. The act taxes the stock- 
holders of such corporations as if they were 
partners. The proposed legislation is nec- 
essary because certain clauses of the stock 
dividend opinion by the Supreme Court 
cast doubt on the validity of present pro- 
visions. It has been proposed to offer these 
corporations an option to make payment 
under the terms of the law as it now stands 
on the books, or to pay a corporation tax 
at a fixed rate. 

(6) Especial provision should be made 
for prompt and authoritative court deci- 
sion of tax questions. The need for 
prompt judicial determination as to the 
validity and effect of the Department’s reg- 
ulations is felt not only by taxpayers, but 
by the Department itself. The field of in- 
come taxation is so vast and so new, and 
the various questions which have to be de- 
cided are so interwoven one with the other, 
that is is impossible either for a court or 
for an administrative officer to make a safe 
decision without a broad experience which 
enables the decision to be made with a 
knowledge as to what its bearings will be 
on other fundamental tax questions. 
Plausible arguments can be made on both 
sides of several hundred important ques- 
tions, which are doubtful at present. The 
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only way in which a wise and permanent 
decision can be made between two plausible 
possibilities, is for the deciding authority 
to be acquainted with the other important 
questions which it affects. To accomplish 
this, there should, in our opinion, be estab- 
lished a Circuit Court of Appeals for 
taxes, consisting of five members, and for 
the present at least, located at Washington. 
District Court cases involving taxes should 
be appealable to this court and it should 
also be granted original jurisdiction for 
the benefit of those who do not care to insti- 
tute suit in the District Court. Even a Tax 
Circuit Court of Appeals will not at the 
outset possess the necessary wide experi- 
ence with special cases, but if practically 
all the important questions raised in tax 
litigation are before a special court, it will 
not be long before the judges will develop 
the far-reaching knowledge of the subject, 
which is essential if a wise and consistent 
body of decisions is to be had. However 
skillful bureau interpretation may become, 
our political system requires that the inter- 
pretation of the tax law must finally be 
one for the courts, but no wise or sound 
interpretation of the tax law can be made 
without a wide knowledge of and a thor- 
ough recognition of certain principles 
which have been developed and tested in 
accounting and economics. It has been sug- 
gested that such a court should have, to 
assist and advise it, an expert accountant 
or accountants of the highest ability and 
broadest viewpoint. Experience shows that 
the assitance of such men is not only 
helpful in deciding legal questions which 
arise in interpreting the tax law, but such 
assistance is absolutely necessary for a suc- 
cessful analysis of the problems of the In- 
come Tax Law. No decision is wise or 
safe which does not take into account and 
conform to well recognized and accredited 
methods of doing business, as developed 
under the guidance of the high grade busi- 
ness men accountants and economists of 
this country. To expect a court whose 
principal time is taken up with other busi- 





ness, thoroughly to grasp from an argu- 
ment of several hours on a side, and from 
such study as even the most conscientious 
judge can find time for in the heavy round 
of his duties with cases of other kinds, the 
complex relations which connect each prob- 
lem with the other problems still to be de- 
cided, is wumreasonable and dangerous. 
Scattered over he country there are pend- 
ing at this time approximately a thousand 
cases involving a variety of difficult points 
in income tax theory. Their final deci- 
sion will profoundly affect the Govern- 
ment revenues and the country’s business 
interests. The same point is being decided 
one way in one circuit and another way in 
some other circuit. Nothing is final until 
passed on by the Supreme Court, but if 
tax questions went to a single Circuit 
Court of Appeals, instead of being distrib- 
uted through nine circuits and commingled 
with other cases, as now, the question 
would be promptly and efficiently prepared 
for the Supreme Court’s attention, with the 
chances strongly in favor of affirmance. A 
regulation made by the Department and re- 
lied on by the taxpayer, may, under the 
present system, remain on the books for as 
much as one or two years or longer before 
its validity is determined by a court whose 
decision carries conviction, and if by any 
chance the regulation is overturned, a seri- 
ous question arises as to the effect of such 
decision on the rights of the many tax- 
payers who have relied during the interval 
on the interpretation originally made by the 
Department. ‘This situation is all the more 
embarrassing because of the extreme diffi- 
culty of many of these points and the small 
margin of arguments which may turn the 
scales one way or the other. 


Uncertainty in the construction of the 
law and uncertainty as to the effect of the 
law are the two ogres which make present 
tax laws a very nightmare to high class 
business men. ‘The establishment of this 


court would go a long way toward estab- — 


lishing certainty of construction, at least. 
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(7) Congress should, in our opinion, 
add to the law a relief provision which per- 
mits a taxpayer who has suffered a net loss 
in any taxable year, to make use of the 
amount of such loss as a deduction in sub- 
sequent years until it is exhausted. Such a 
provision has been seriously challenged by 
men whose judgment is valuable, as being 
out of line with the general American 
policy of making the tax for a certain year 
depend upon the result of that year’s opera- 
tions alone, but this seems to me to be over- 
borne by the many distressing cases of cor- 
porations and individuals who, while still 
suffering from the effects of a great operat- 
ing loss which has seriously impaired cap- 
ital, have been obliged, if the next year 
proved profitable, to apply a large propor- 
tion of the earnings toward taxes, instead 
of toward remedying the impairment. 

There are of course, many other changes 
which might well be made in the law, but 
space does not permit of further sugges- 
tions. 

To the taxpayer who must deal with the 
Internal Revenue Bureau, his experiences 
often appear to be an endless succession of 
delays and misunderstandings. 

We think it is only fair, however, 
to invite the reader to consider that 
as compared with the taxpayer’s one 
case, the Bureau has millions of cases 
to consider; that a principle which 
operates to the satisfaction of one 
group of taxpayers is often utterly distaste- 
ful to another group of taxpayers, and that 
in deciding what is right, the Bureau must 
of necessity run counter to the interests of 
one group or the other; that the Commis- 
sioner of Internal Revenue has no discre- 
tion to alter the law and in cases not cov- 
ered by specific relief provisions in which 
the terms of the law produce an unjust 
result, his duty compels him to reach and 
to execute an unjust result. Above all, it 
should be borne in mind that the problem 
of auditing income tax returns is one re- 
quiring such high qualities, mental, moral 
and technical, that it is a task of un- 





exampled difficulty to find and train suffi- 
cient qualified men for this stupendous 
task. 

Do we realize that in the Income Tax 
Unit alone there are written and dispatched 
on Government business every working day 
throughout the year, an average of ten 
thousand letters, and a corresponding num- 
ber received? No one will pretend that 
the writing, filing and classification of this 
number of letters are equal in importance 
and difficulty to the great technical prob- 
lems and decisions which must be met, but 
these figures as to merely mechanical opera- 
tions will have to give some idea of the 
size of the administrative task in Washing- 
ton alone, without considering the organiza- 
tion which it is necessary to maintain 
throughout the United States. 

From personal observation the writ- 
er can attest that whatever the actual 
result, the spirit of the entire or- 
ganization at Washington shows a 
desire to get things right, and to mini- 
mize the hardships of a law which in its 
nature must be hard on the taxpayer. He 
can attest that throughout this great task, 
the remarkable collection results achieved 
by the Bureau would not have been pos- 
sible without night and day werk by ad- 
ministrative men of high ability and of ab- 
solute devotion to the work. There are 
serious delays and errors. These are dis- 
tressing but impossible to avoid absolutely 
while the law remains so complicated. 
During the 58 years preceding the great 
war, internal revenue had produced in all 
approximately eleven billions; while in the 
first two and one-half years of the war 
taxes, more than eleven billions in taxes 
were collected. Such a sum cannot be col- 
lected from the taxpayers of the country 
unused to such burdens, without consider- 
able hardship and inequality. It cannot be 
collected at all, with or without hardship, 
unless hard work, honesty and genius for 
organization are present in abundance. I 
am convinced the Department itself has no 
self-satisfied attitude toward the present ad- 
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ministration of the law. The administra- 
tion is being steadily improved. While de- 
lay cannot be defended, it would be ex- 
tremely unfair to minimize the difficulties 
connected with the greatest administrative 
task in this country, or to allow the great- 
ness of what has actually been achieved 
under difficult circumstances and is being 
achieved, to go without recognition. 

The country is fortunate in having the 
services of the present Commissioner of In- 
ternal Revenue, Mr. William M. Williams, 
and was fortunate in his predecessor, Dan- 
iel C. Roper, who took over the Bureau in 
the war-time emergency. It is fortunate in 
the present solicitor of Internal Rev- 
enue, Mr. Wayne Johnson, of New 
York. The Commissioner as the primarily 
responsible officer for administering the 
law and the Solicitor, to whom he looks for 
legal advice, are keenly aware of the diffi- 
culties which the law presents from the 
taxpayers’ standpoint and are bending 
every possible effort toward such improve- 
ments in the way of dispatch and simplicity 
as are possible under any law which forces 
the collection of so Jarge an aggregate 
amount as the present law demands. 

I stated above, that the collection 
of these war taxes is the most difficult ad- 
ministrative problem in this country. I say 
this not primarily because of the large 
personnel required, but because of the in- 
tensely difficult decisions which must be 
made in that administration—decisions that 
would be hard for a Supreme Court or any 
other body of men in the world. It is hard 
to realize how many questions lie concealed 
in the collection of these taxes. To bring 
the reader a_ realization of 
might be helpful to recall 

the questions which need 
Among such questions which 
respects must still be set- 


before 
this, it 
some of 
decision. 
in many 


tled, are those involving, for instance, 
the great field of corporate reorganization ; 
trusts, life estates and remainders, and the 
treatment of their gains and losses ; methods 
by which good will may be valued when 








such valuation is material, methods by 
which invested capital may be permissibly 
reconstructed from accounts kept on an in- 
sufficient basis; ways of establishing the 
reasonableness or unreasonableness of sal- 
aries paid stockholders of corporations; 
questions as to what taxable year is the 
proper year in which to report certain 
kinds of income, or as to the taxable year 
to which certain losses suffered properly be- 
long; the true definition of income, as dis- 
tinguished from capital returns; the proper 
treatment of gifts; the question as to what 
constitutes realization of income, as dis- 
tinguished from mere ascertainment that 
appreciation has occurred; the question as 
to the determination of profit in the sale 
of assets, and many others. 

In this brief enumeration, I have named 
broad questions, each one of which is cap- 
able of subdivision into many subsidiary 
questions, all of great importance and each 
one bearing more or less on the other. To 
illustrate this, suppose we take the one last 
mentioned, the determination of profit in 
the sale of assets, and consider some of the 
complications that are bound up in this sin- 
gle heading. When property which the 
owner bought before March 1, 1913, is sold, 
the seller is required to determine its mar- 
ket value as of that date, and if this figure 
with adjustments is less than the amount 
received in the sale, the difference is taxable 
gain, under the terms of the present law. 
This rule, once accepted as valid, seems a 
simple one, but the questions it raises are 
legion. How shall the valuation as of 
March 1, 1913, be made, especially as to 
good will? How far are valuations as of 
March 1, 1913, dependent on contemporan- 
eous sales of similar property, or on the 
capitalized value of earnings, or on stock 
sales, if the property is a corporate one; 
what expenditures since acquisition may be 
added to the March 1, 1913, value as a part 
of the true cost; what rate of depreciation 
is to be used in adjusting the March 1, 
1913, value to the date of sale? Again, if 
the sale is not for cash, is it a typical in- 
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stallment sale, or merely a sale in which 
part of the purchase price is deferred; are 
the terms of the sale such that the whole 
profit is realized in the year the initial pay- 
ment is made? In the case of an executory 
contract, what is the effect of retention of 
possession, or of failure to pass a deed? 
Is there a difference when the deferred 
payments are represented by ordinary con- 
tractual obligations, as distinguished from 
negotiable instruments; what sales are to 
be regarded as forced or compulsory, with- 
in the meaning of the so-called replacement 
regulation under which realization is 
avoided? What rule is proper in determin- 
ing the cost of property acquired after 
March 1, 1913, by gift or as a dividend in 
kind? 

Where, instead of a sale, an exchange 
occurs, and especially where the property 
so received consists of stock in the purchas- 
ing corporation, new and difficult problems 
of realization and valuation arise in end- 
less variety. Is stock so received worth 
par, or less, or more? Do the rules cover- 
ing invested capital of the corporation 
which issues the security affect the value 
which the recipient must assign to the stock 
received? In cases where a variety of prop- 
erty is given in exchange for a variety of 
other property, how are costs and selling 
prices to be allocated under the separate 
terms ? 

On practically each one of these typical 
questions the Department has taken a defi- 
nite stand, but in the whole field, the ques- 
tions which lie hidden and uncertain are 
more than those as to which a reliable con- 
clusion has been reached; just as years of 
litigation in the law of contracts have not 
sufficed to exhaust the fund of disputed 
questions in contract law. 

Let me add in conclusion that the war 
taxes have been an acid test of the prin- 
ciples and patriotism of the average Ameri- 
can, and that the average American, in 
spite of some Americans who deviated from 
the average, has come out of the test with 


honor. He does not want to pay more 





than has been assigned to him by the law, 
but I want to say that the average Ameri- 
can has proved himself willing to do his fair 
share in giving financial support to the 
Government of which he is proud to be a 
citizen, and which does him the honor of 
relying on him to help in supplying its 


daily necessities. Rosert MILuer. 


Louisville, Ky. 








BANKRUPTCY—FARMING 





In re SUTTER, 





270 Fed. 248. 





District Court, E. D. Missouri, E. D. December 
29, 1920. 





An alleged bankrupt, who for 20 years had 
resided on a farm of 300 acres, a part owned by 
him and part by his wife, during each of which 
years he cultivated and pastured all or the 
greater part of the land, and raised cattle and 
hogs, which he fed and marketed, held a “per- 
son engaged chiefly in farming,” and under 
Bankruptcy Act, § 4 (Comp. St. § 9588,) not 
subject to adjudication as an involuntary bank- 
rupt, although he sometimes fed cattle which 
he bought and sometimes bought additional 
feed. 





FARIS, District Judge. The matter before 
me is a petition in involuntary bankruptcy. 
Certain technical objections are raised by the 
creditors of Sutter, as also a question of fact, 
in opposition to his adjudication as a bankrupt. 
After carefully considering the evidence ad- 
duced upon a hearing before a special commis- 
sioner appointed to take the testimony, I have 
reached the conclusion that no necessity exists 
for the consideration of the technical objec- 
tions urged; for I am of the opinion that the 
question of fact raised will, when decided, dis- 
pose of the case. This question of fact turns 
on the provisions of section 4 of the Act of July 
1, 1898, c. 541, as amended by the Acts of Feb- 
ruary 5, 1908, and June 25, 1910 (Comp. St. § 
9588.) So much of said section as is apposite 
to the point urged reads thus: 

“Any natural person, except * * * a 
person engaged chiefly in farming or the till- 
age of the soil, * * * may be adjudged an 
involuntary bankrupt upon default or an im- 
‘partial trial, and shall be subject to the pro- 
visions and entitled to the benefits of this act.” 


Therefore the question which arises upon the 
facts, as applied to the language of the statute 
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above quoted, is whether John W. Sutter was, 
at the time he committed the alleged acts of 
bankruptcy, a “person engaged chiefly in farm- 
ing, or the tillage of the soil.” Sutter himself 
absconded on the 6th of July, 1920, and his 
whereabouts up to this hour are unknown. Cer- 
tain attaching creditors are, however, contest- 
ing his adjudication. Since, as stated, I am of 
opinion that the determination of the question 
whether Sutter falls into the category excepted 
by the statute will be decisive, I lay aside for 
the present any consideration of the technical 
questions urged by the contesting creditors. 

The facts adduced upon the trial were, sub- 
stantially, that Sutter had for some 20 years re- 
sided with his family on a farm containing 
some 300 acres of tillable and pasture lands, sit- 
uated about 4 miles north of Wellsville, in 
Montgomery county, Mo. Of this tract 100 
acres belonged to his wife, but during the 
whole of his residence in Montgomery county 
the latter tract was used by him just as were 
the remaining 200 acres. In the year 1919, 
or in the early part of the year 1920, he sold 
80 acres of this land. Before this sale he had 
either cultivated or pastured the whole of the 
300 acres, and after the sale he had either cul- 
tivated or pastured the remaining 200 acres 
thereof, just as if he had owned the whole in 
fee. 

Up to the year 1916 he had himself cultivated 
or pastured the tract—the whole 300-acre tract 
—annually, After 1916, and up to the date that 
he left the country, he had rented to others, 
sometimes 40 acres per year, and sometimes 80 
acres, and had received as rent thereon a part 
of the crops raised on the land so rented. On 
this farm, which is shown to have been rather 
larger than the ordinary farm in that commu- 
nity, he annually raised crops of corn, oats, and 
wheat. The wheat he sold, but the corn, the 
whole of it, and the oats, were fed by him to 
hogs and cattle, which he sold, when fat, in 
the markets either at St. Louis or in Kansas 
City. Some of these cattle and many of the 
hogs he raised himself. Some of them he pur- 
chased from neighboring farmers in the com- 
munity. Many of the cattle he would buy as 
“feeders” in St. Louis, and perhaps in Kansas 
City. He seems to have fed to the stock thus 
purchased, not only all of the corn and oats 
raised by him on this farm, but to have bought 
from neighbors other corn, which he fed to hogs 
and cattle upon the place. In addition, the evi- 
dence shows that between October, 1918, and 
January, 1919, he purchased six cars of what 
is known as “commercial feed.” A consider- 
able part of this so-called commercial feed was, 
however, resold by him to his neighbors. Be- 








tween June, 1918, and March, 1919, the evidence 
shows that he shipped 4 cars of hogs and 14 
cars of cattle to either St. Louis or to the Kan- 
sas City markets, mostly to the former. He 
also shipped in April, 1919, two carloads of 
sheep; but the evidence shows that these sheep 
belonged to a neighbor, and were shipped by 
him in his own name for the purpose of get- 
ting some advantage, either in the freight rate 
or by way of return fare. The evidence shows, 
as to many of these carloads of hogs and cattle, 
either that some parts of the same belonged to 
his neighbors, or that he purchased them mere- 
ly to fill out the carload. 

The record goes no further back as to his fi- 
nancial dealings than the year 1916, in which 
year, by reason of the impossibility of securing 
labor for his farming operations, he seems to 
have been compelled to an extent to modify his 
farming methods. In 1916 he received from 
live stock commission companies, so far as the 
record discloses, only $294.30; in 1917, about 
$4,700; in 1918 about $4,300; and in 1919, $882. 
To these receipts, it is inferable, there should 
be added whatever deductions were made by 
these companies for money due them from Sut- 
ter for “feeders” sold him from time to time, 
the amounts whereof do not clearly appear 
from the evidence. His expenditures for 
“feeders” bought from live stock commission 
companies, for hogs and cattle purchased from 
his neighbor, for corn also purchased from the 
latter, and for commercial feeds, largely ex- 
ceeded the sums received by him for the sale 
of stock, so he became rather heavily indebted; 
hence this proceeding in involuntary bank- 
ruptcy, and the numerous attachments which 
have been run upon his property. 

The evidence is conclusive that good hus- 
bandry in the community in which he lived, the 
nature of the soil regarded, made it necessary 
for him to rotate the crops upon his farm, and 
to feed and pasture cattle thereon, in order that 
the fertility of the soil might be conserved. The 
evidence, is also conclusive that in this he fol- 
lowed the custom of other farmers in the com- 
munity, who owned and operated farms of a 
similar size and consisting of similar soils. He 
bought, fed, and sold more cattle and hogs than 
the majority of his neighbors, but not as many 
as some of them. He also produced upon this 
farm fruit, garden vegetables, and poultry, all 
of which, however, seem to have been consumed 
by himself and his family. The question of 
law, therefore, arises upon these facts as to 
whether Sutter was a person engaged chiefly in 
farming. I conclude that he was, and that his 
estate is not subject to an involuntary proceed- 
ing in bankruptcy. In re Thompson (D. C.) 
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102 Fed. 287; In re Mackey (D. C.) 110 Fed. 
355; Wulbern v. Drake, 120 Fed. 493, 56 C. C. 
A. 645; In re Dwyer, 184 Fed. 880, 107 C. C. A. 
204; Harris v. Tapp (D. C.) 235 Fed. 918; Rise 
v. Bordner (D. C.) 140 Fed. 566. 

Petitioners urge upon me as conclusive the 
case of Bank of Dearborn v. Matney (D. C.) 
132 Fed. 75. I am constrained to hold upon 
the facts at bar that Sutter does not fall within 
the facts, and so not within the rule enunciated, 
in the Matney Case. 

Applying the facts as I find them to the rule 
as I gather it from the cases cited above, and 
distinguishing the case made from the facts in 
the Matney case, I conclude that Sutter was a 
person, prior to his absconding, chiefly engaged 
in farming, and that he cannot be adjudicated 
a bankrupt upon an involuntary proceeding, as 
here sought. 

The adjudication of his estate as a bankrupt 
will therefore be denied. 

NotE—Engaged Chiefly in Farming—A per- 
son engaged chiefly in farming is immune from 
all involuntary proceedings in bankruptcy 
against him, and the fact that he executes a 
general assignment for benefit of creditors does 
not subject him to such a proceeding. Any other 
interpretation of the law would amount to a nul- 
lification, Olive y. Armour & Co., 167 Fed. 517, 
93 C. C. A. 153, 21 L. R. A. (N. S.) 109. 

In determining whether one is engaged chiefly 
in farming, all his pursuits must be considered as 
a whole, although he is merely a partner as to 
some of them. American Ag’l. Chem. Co. v. 
Brinkley, 194 Fed. 411, 114 C. C. A. 373, Ann. 
Cas. 1915C 100. And this must be determined as 
of the time when he committed the act of bank- 
ruptcy charged. In re Disney, 219 Fed. 294. 

One is not taken out of the class engaged 
chiefly in farming by the fact that he maintains 
cows from the produce of his farm and that 
bought elsewhere, and sells the milk at retail, al- 
though he purchases and distributes milk of other 
producers. Gregg v. Mitchell, 166 Fed. 725, 92 
C. C. A. 415, 20 L. R. A. (N. S.) 148, 16 Ann. 
Cas. 510. 


For two years prior to the filing of a petition 
in bankruptcy against him, defendant owned a 
farm, on which he fed large numbers of cattle 
and hogs for market. Forty-six acres of his land 
were in cultivation, and produced corn and oats, 
and the balance of 110 acres was in grass and 
feeding lots. He rented 15 acres, on which he 
raised corn. He received about 2,000 
bushels a year from his own and 
the rented land, and in addition bought about 
8,400 bushels to feed. A large proportion of the 
cattle was purchased and brought to the farm to 
feed, while almost all of the hogs were born and 
raised there. His fat cattle and hogs he some- 
times sold to drovers, and sometimes shipped them 
in carload lots to market; but he never bought 
cattle as a drover or stock dealer, with the ex- 
ception of making a profit out of his ability to 
bargain, or his knowledge of market conditions. 
It was held that defendant was engaged chiefly in 
farming or the tillage of the soil, and was, there- 





fore, not subject to adjudication as a bankrupt; 
the word “tillage,” as used in the expression 
“chiefly engaged in farming or the tillage of the 
soil,” not being a statutory definition of farming, 
tillage being a part of farming, but not being 
coextensive with the whole thereof. In re Dwy- 
er, 184 Fed. 880, 107 C. C. A. 204. 

It is held that one who incurs debts in a non- 
exempt occupation, and changes to an exempt 
occupation, cannot be adjudged an involuntary 
bankrupt because in the latter occupation he 
commits an act which would be an act of bank- 
ruptcy if he were engaged in a nonexempt occu- 
pation. In re Folkstad, 199 Fed. 363. But one 
who acquired property and contracted debts 
while engaged in a mercantile business, was not 
exempt from bankruptcy proceedings because he 
subsequently engaged in an exempt occupation. 
In re Crenshaw, 156 Fed. 638; In re Burgin, 173 
Fed. 726. 








ITEMS OF PROFESSIONAL 
INTEREST. 





BAR ASSOCIATION MEETINGS FOR 1921— 
WHEN AND WHERE TO BE HELD. 





American—Cincinnati, Ohio, August 31, 
September 1 and 2. 
Arkansas—Hot Springs, June 2 and 3. 
Georgia—Tybee Island, June 2, 3 and 4. 
Illinois—Dixon, June 9, 10 and 11. 
Indiana—Indianapolis, July 13 and 14. 
Iowa—Waterloo, June 23 and 24. 
Kentucky—Ashland, July 6 and 7. 
Louisiana—Shreveport, June 3 and 4. 
Michigan—F lint, June 3 and 4. 
Minnesota—Duluth, July 26, 27 and 28. 
New Hampshire—Laconia, June 25. 
New Jersey—Asbury Park, June 28, 29 and 30. 
Pennsylvania—Asbury Park, N. J., June 28, 
29 and 30. 
Texas—San Antonio, July 4 and 5. 
Washington—Olympia, July 14, 15 and 16. 





PROGRAM OF THE MEETING, OF THE 
GEORGIA BAR ASSOCIATION. 





The 38th annual meeting of the Georgia Bar 
Association will be held at Hotel Tybee, Tybee 
Island, Ga., June 2, 3 and 4, 1921. 

The annual address will be delivered by Hon. 
William E. Borah, United States Senator from 
Idaho. The President’s address will be made 
by Mr. A. R, Lawton of Savannah. Addresses 
and papers will be given as follows: “The 
History of Georgia as Recorded in the Reports 
of the Georgia Bar Association,” by Mr. Or- 
ville A. Park of Macon; “The Tendencies of the 
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Times; Are We Going Forward or Backward?” HUMOR OF THE LAW 

by Mr. Reuben R. Arnold of Atlanta; “Public 

Utility Regulation in Georgia,” by Mr. C. Mur- Officer (examining passports): “Where are 


phey Candler, chairman of the Railroad Com- 
mission of Georgia; “Taxation,” by Mr. Benj. 
E. Pierce of Augusta; “The Bench as a School 
of Law,” by Mr. A. B. Lovett of Savannah; 
“The Frontiersman in the Field of Early Legis- 
lation,’ by Mr. A. L. Calhoun, State Command- 
er of the American Legion, and “Sunday Legis- 
lation,” by Mr. Robert M. Arnold of Columbus. 

There will be the usual reports of officers 
and committees. 








BOOK REVIEW. 
AMERICAN DIGEST—VOLUME 9A. 








We are in receipt of the latest volume of 
the American Digest. This volume contains 
all the current decisions as reported in the 
national Reporter System, the Official Reports, 
and elsewhere, from Nov. 1, 1919, to March 31, 
1920. 

It is prepared and edited by the editorial 
staff of the American Digest System. 

The Key Number System is contained in 
this volume, making a reference to subjects 
in the Century Digest and the Decennial Di- 
gests very convenient and accessible. The edi- 
torial work is done with the usual excellency. 
The classification follows that of the American 
Digest System, familiar to practicing lawyers. 








BOOKS RECEIVED. 





The Law and Practice in Bankruptcy, Under 
the National Bankruptcy Act of 1898. By Wm. 
Miller Collier, LL.D. Fourth Editicn by Wil- 
liam H. Hotchkiss. Twelfth Edition, with 
Amendments of Statutes and Rules, and all 
Decisions to August 15, 1920. Including 
Amendments to Bankruptcy Act of February 5, 
1903, June 15, 1906, June 25, 1910, and March 
2, 1917, by Frank B. Gilbert, of the Albany 
Bar, author of “Annotated (N. Y.) Code of 
Civil Procedure,” “Commercial Paper,” and 
Joint Editor of “Annotated Consolidated Laws 
of New York,” etc., and Fred E. Rosbrook, of 
the Rochester Bar. In two volumes. Vols. I 
and II. Albany, N. Y. 1921. Review will 
follow. 





your proofs that she’s your wife?’ Henpeck: 
“I haven’t any; but if you can prove she’s not. 
my wife you’re a made man.”—Charleston 
News and Courier. 





Judge: “Did the prisoner offer any resist- 
ance?” Copper: “Only a dollar, yer honor, 
and I wouldn’t take it.’—Sing Sing Bulletin. 





Officer: “Shall we take him into that un- 
dertaker’s shop or to the drug store?” Victim 
(raising his head): “Take me to the drug 
store first, you darn fool.’—Montreal (Can- 
ada) Star. 





Up from the South at the start of night, 
March the police with buttons bright. 


Into the place where booze doth flow— 
See how the blue-coated minions go! 


Forth from the ice-box a bottle springs, 
Out of its neck the foam it flings. 


The captain draws his club so grim, 
All of the coppers looking toward him. 


“The man that touches a drop of that red stuff 
Dies like a dog—it’s simply tough!” 


Back from the raid those policemen tramp, 
And for saving their lives the captain thank. 
—St. Louis Times. 





Mr. C. F. Hildreth, in Safeguarding America 
Against Fire, says: 

“There are such things as unselfishness and 
altruism, and they have a great place in the 
world, but they are not the motors that make 
the wheels of business ‘go ’round.’ It’s an en- 
lightened selfishness that does that. 

“Men have planned big things in the hope 
of big reward, and unless there has been or is 
to be a complete reversal of human nature the 
withdrawal of that incentive will prove fatal 
to our further progress. 

“T remember reading of a western sheep 
raiser who besieged his senators and congress- 
man for a duty on wool that would protect and 
build up the business of raising sheep. After 
some weeks of bombardment by letters, tele- 
grams and petitions they were amazed one day 
by the receipt of a telegram that read: ‘Use 
your own judgment; I have sold my sheep.’” 
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1. Assault and Battery—Punitive Damages.— 
For an assault and battery founded in malice, 
punitive damages may be recovered in a civil ac- 
tion, although the plaintiff therein has caused 
criminal proceedings to be taken against the 
defendant for the assault and battery.—Zick v. 
Smith, N. J. 112 Atl. 847. 


2. Attorney and Client—Disbarment.—Under 
Act April 14, 1834 (P. L. 354) § 74, making it the 
duty of the court to strike the name of an at- 
torney who retained money belonging to his 
client after demand by the client, the court 
must make the rule for disbarment absolute, 
where the attorney admitted that he had used 
the money of his client for personal uses and 
the finding that he refused to pay it over on 
demand was supported by the evidence.—Wil- 
helm’s Case. Pa. 112 Atl. 560. 

3. Impropriety.—Though it was an impro- 
priety for a deputy district attorney to sit with 
counsel for accused in another county even 
though he took no part in the trial, an attorney 
cannot be disbarred for impropriety or breaches 
of good taste.—Maginnis’ Case. Pa. 112 Atl. 555. 

4. Bankruptey—Breach of Contract.—Where 
claimant negotiated for the purchase of 6,000 
tons of steel ingots, and disclosed his customers 
when a question arose as to his financial re- 
sponsibility, and an agreement was entered 
into directly with the customers for the sale 
of the ingots for $39 per ton, and the seller 
agreed to pay claimant the difference between 
$33 per ton, which he was in-the first instance 
to pay the bankrupt, and $39 per ton, which he 
was to get from the customer, claimant fully 
performed, and was entitled to $6 per ton for 
ingots which seller was unable to deliver by 
reason of bankruptcy, unless precluded by the 











5. Examination Before Adjudication.—To 
warrant an order under’ Bankruptcy Act, 
§ 21a (Comp. St. § 9605), for the examina- 
tion of the bankrupt before adjudication, where 
no receiver has been appointed, the application 
must show some unusual situation with refer- 
ence to the estate, which makes an examina- 
tion necessary at that time for the purpose 
of securing or preserving the assets of the 
estate.—In re Stell, U. S. D. C., 269 Fed. 1008. 


6. Legal Capacity of Partners.—Where a 
partnership was adjudged a bankrupt under 
the laws of Porto Rico in 1888, and its property 
seized by receiver named by the court pending 
the appointment of a trustee at a meeting of 
creditors, the property was in custody of the 
law when subsequently levied on and sold at 
public auction to pay mortgagees, and the part- 
ners were incapacitated to perform acts of own- 
ership, and could not recover the property, and 
their heirs had no legal capacity to sue to set 
aside the foreclosure and recover the property. 
—Franceschi v. Mercado, U. S. C. C. A., 269 Fed. 
954. 

7. Banks and Banking—Stockholders’ Liabil- 
ity.—The Comptroller of the Currency can order 
an assessment upon the shares of an insolvent 
national bank, which is conclusive upon the 
shareholders, and enforce payment. thereof 
through a receiver of his appointment.—Miller 
v. Hamner, U. S. C. C. A., 269 Fed. 891. 

8. Bankers—Commission.—Where a_ broker 
was employed to procure a buyer who would 
purchase at a price fixed by and satisfactory 
to the owner, it cannot be contended, in the 
broker’s suit for: commission, that he was not 
employed to sell the property for the amount 
which his employer agreed to accept for it.— 
Stokes v. Wolf, Md. 112 Atl. 566. 

9. Consideration.—A contract whereby de- 
fendant employed plaintiff to procure a tenant 
for premises which he stated he owned was 
not without consideration, though title was in 
defendant’s' half-sister.—O’Neill v. Reardon, 
Mass. 130 N. E. 89. 

10. Carriers of Goods—Charge for Switching. 
—An interstate railroad company cannot re- 
cover for switching done in the yards of a smel- 
ter ‘plant, under an agreement and understand- 
ing that, as provided in its tariff schedules duly 
published and filed with the Interstate Com- 
merce Commission, such switching was a part 
of the transportation and should be free, as 
absorbed in freight charges, on an allegation 
that such provision of its tariff schedules was 
illegal and void, as in effect granting a rebate, 
in violation of the Interstate Commerce Acts. 
—Oregon Short Line R. Co. v. American Smelt- 
ing & Refining Co., U. S. C. C. A., 269 Fed, 898. 


11. Confiscatory Rate.—Rev. St. 1909, § 
3241, prescribing a confiscatory rate for ship- 
ment of railroad ties by railroad given certain 
classification by section 3231, was void as to 
such confiscatory rate, regardless of whether 
the rates prescribed by the statute as a whole 
would give adequate returns on the investment. 
—Hackworth v. Missouri Southern R. Co., Mo. 
227 S. W. 1032. 

12. Misdelivery.—Delivery of nonnegotiable 
bill of lading to the buyer of goods by the seller 
thereof, who shipped by an unsanctioned car- 

















terms of the contract.—Heyward v. Goldsmith, | 
U. 8S. Cc. C. A., 269 Fed. 946. 


rier, and its retention by the buyer is not con- 
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clusive on the issue of waiver of his rights 
arising from the misdelivery; possession of such 
bill of lading not being of much significance 
as to title as the carrier rightly could deliver 
to the consignee and discharge its liability wth- 
out surrender of such a bill.—St. John Bros. v. 
Falkson, Mass. 130 N. E. 51. 

13. Carriers of Passengers—Negligence.—A 
carrier is liable for injuries due to an accumu- 
lation of ice on a stairway at its station which 
it had negligently permitted to remain after 
the expiration of a reasonable time to charge 
it with notice of the danger incident to the 
use of the way in that condition.—Costello v. 
Director General of Railroads, N. J. 112 Atl. 861. 

14. Constitutional Law—Excise Tax.—The ex- 
cise tax on foreign corporations, to raise cer- 
tain war bonus taxes, so called, levied under 
St. 1919, c. 342, reviving and extending St. 1918, 
ec. 253, 255, is not void as constituting an un- 
warranted interference with interstate com- 
merce nor as a taking of property without due 
process of law.—Eaton, Crane & Pike Co. v. 
Commonwealth, Mass. 130 N. E. 99. 


15. Excise Tax.—The courts cannot declare 
that the provision of the Volstead Act directing 
the assessment, levy, and collection of an excise 
tax as a tax upon those engaged. in the occu- 
pation or business of dealing in intoxicating 
liquors, which is made unlawful by the act, 
was not in fact a tax, but was a punishment 
for the unlawful act, so that its coilection, violat- 
ed the due process of law provision of the Con- 
stitution——Ketterer v. Lederer, U. S. D. C., 269 
Fed. 1010. 


16. Legislative Judgment Not Reviewable. 
—The different deductions which might be 
drawn from statistics concerning accidents to 
employes in coal mines as compared with ac- 
cidents in other occupations, and the contro- 
versies over them, and the remedies justified 
or demanded thereby, are matters for legislative 
judgment, which judgment is not open to judi- 
cial review.—Lower Vein Coal Co. v. Industrial 
Board of Indiana, U. S. S. C., 41 Sup. Ct. 252. 


17. Corporations—Breach of Contract.—In 
action for breach of contract for exchange of 
securities, testimony as to the time and circum- 
stances under which plaintiff acquired the stock 
he had agreed to transfer to defendant and the 
price he had paid therefor held irrelevant.— 
Alexander vy. Soulas, Pa. Atl. 538. 

18. Interlocking Directorates Not Fraud 
per se.—Interlocking directorates of different 
corporations are not fraudulent per se, but are 
denounced only when used to accomplish a 
fraudulent end.—Equitable Trust Co. v. Den- 
ver & R. G. R. Co., U. S. D. C., 269 Fed. 987. 


19. Knowledge of Agent.—The rule that 
the knowledge of a corporation’s agent is not 
the knowledge of a corporation, where he has 
a personal interest in the transaction, does not 
apply where the agent or agents having such 
knowledge have full authority to, and do, alone 
represent the corporation in such transaction.— 
Citizens’ Trust Co. v. Coppage, Mo. 227 S. W. 
1057. 


20. Right of Foreign Corporation to Sue.— 
To bar plaintiff foreign corporation, suing on 
contract, on its motion for judgment on the 
pleadings, the pleadings must show that plain- 
tiff, without having obtained the license re- 




















quired by General Corporation Law, § 15, car- 
ried on its business in the state, and made the 
contract in question in the state.—J. M. & L. A. 
Osborn y. Kennedy, N. Y. 186 N. Y. S. 721. 


21. Damages—Water from  Reservoirs.—In 
action for damage to plaintiff’s land from water 
from defendant’s reservoir on theory that the 
water caused a decrease in the market value 
of the property, requested instruction that 
plaintiffs were not entitled to recover if the 
material washed upon plaintiff’s property was 
a benefit thereto and if the benefit was greater 
than the damage held properly refused.—Cald- 
bick v. Marysville Water & Power Co., Wash. 
195 Pac. 1027. 

22. Eleetricity—Degree of Care—While a 
high degree of care is required of one main- 
taining a highly dangerous’ instrumentality 
such as electricity to prevent injury to persons 
likely to come in contact with it, this does not 
affect the rule that such a person is required to 
exercise only ordinary care, as “ordinary care” 
is that reasonable care and caution which an 
ordinary cautious and prudent person would ex- 
ercise under the same or similar circumstances. 
—Jackson v. Goldin, Ga. 106 S. E. 12. 

23. Eminent Domain—Abandonment of Land. 
—wWhere a railroad company appropriated land, 
filing its bond to secure compensation, it can- 
not by discontinuing or abandoning any part 
of the property condemned decrease the amount 
of recovery, although by agreement the rights 
of the condemnor may be restricted.—McGun- 
negle v. Pittsburgh-& L. E. R. Co., Pa. 112 
Atl. 553. 

24. Food—Police Power.—Pen. Code 1911, art. 
700, prohibiting the sale of food of the flesh 
of an animal which has not been slaughtered, 
but which died from another cause, is within 
the scope of the police power, and is not un- 
reasonable, but a wholesome. regulation in the 
interest of public healthCorzine v. State, Tex. 
227 S. W. 1102. 


25. Innkeepers—Injury by Disorderly Patron. 
—Where a plaintiff, while a guest in defend- 
ant’s restaurant, was injured by being struck 
on the head with a heavy glass tumbler thrown 
by another patron, and the complaint alleged 
that defendant had notice, through the contin- 
ued offensive, boisterous, and unlawful conduct 
of the patron, defendant’s motion for judgment 
on the pleadings will be denied.—N. Y. 186 N. 
Y. S. 730. 


26. Insurance—Extended Insurance.—Under 
Rev. St. 1919, § 6151, providing that no policies 
shall be forfeited after three annual payments, 
but the length of the policy shall be extended 
for a period determined by taking three-fourths 
of the net value minus the indebtedness to the 
company as a single premium for temporary in- 
surance for full amount of policy, there could 
be no recovery on policy where the three- 
fourths of the net reserve computed in accord- 
ance with such statute was less than the amount 
of the indebtedness on the policy.—Wilhelm v. 
Prudential Ins. Co. of America, Mo. 227 S. W. 
897. 


27. Liability.—Theft of an automobile by 
the owner’s nephew fell within the meaning of 
the exception of the owner’s policy thereon ex- 
cluding liability of the insurer if the person 
committing the theft was “in the assured’s 
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household.” “household” meaning pertaining or 
belonging to the house or family. while the own- 
er’s nephew at the time was residing with him 
as his guest.—Rydstrom v. Queen Ins. Co. of 
America, Md. 112 Atl. 586. 

28. Misrepresentation. — Where defendant 
life insurer, with knowledge of all the facts 
pertaining to alleged misrepresentations by in- 
sured, admitted its liability on the policy after 
insured’s death, its conduct manifested inten- 
tion to waive defense based on insured’s mis- 
representations.—Dye v. New York Life Ins. 
Co., Mo. 227 S. W. 1062. 

29.-——-Notice of Cancellation—In an action 
on a fire policy, where the insurer relied on 
notice of cancellation given to brokers em- 
ployed by the insured to effect the insurance 
held wholly insufficient to show that they were 
ostensible agents within Civ. Code, § 2300, and 
as such entitled to accept notice of cancella- 
tion—Lauman vy. Concordia Fire Ins. Co., Cal. 
195 Pac. 951. 

30. Passenger in Airplane.—A passenger in 
an airplane was “participating” in ‘“aeronautics” 
within the meaning of a provision in an insur- 
ance policy providing that it should not cover 
any person or injuries, fatal or nonfatal, sus- 
insured while participating in aero- 
Travelers’ Ins. Co., N. J. 112 








tained by 
nautics.—Bew v. 
Atl. 859. 

31.——Proof of Loss.—Assistant of manager 
of burglary department of an insurance com- 
pany held not to have authority to waive re- 
quirement of affirmative proof of loss under 
oath, on forms provided by the company, with- 
in 60 days from the date of the discovery of 
the loss, in view of a provision in the policy 
that the company should not be held to have 
waived any provision unless an indorsement be 
added to the policy and signed by an executive 
officer of the company or the superintendent 
of its burglary insurance department.—Larner 
v. Massachusetts Bonding & Ins. Co., Mass. 130 
N. E. 92. 

32. Intoxieating Liquors—More Drastic Pen- 
alty Under State Law is Not Invalid.—A state 
can legislate more rigorously than Congress in 
furtherance of complete prohibition; but it can- 
not legislate more liberally, so that the fact 
that a state prohibition act imposes a more 
drastic penalty than the federal act does not 
invalidate it—Ex parte Crookshank, U. S. D. C., 
269 Fed. 980. 

33. Landlord and Tenant—Holding Over.— 
Lessee, holding over with the expectation of 
purchasing the property, both lessor and lessee 
contemplating a change in their relationship 
at the expiration of the old lease, cannot claim 
that she became a tenant from year to year 
by reason of landlord having accepted a month’s 
rent.—Greene vy. Walsh, R. I, 112 Atl. 801. 

34. Subletting.—Under a lease for a speci- 
fied term, with option to renew for two years 
more, a letter by the lessor to the lessee with- 
in the original term consenting to subleasing 
the property “for the balance of your term,” 
the term for which the consent was given in- 
cluded, not only the original term, but the two- 
year extension, provided the lessee exercised 
his option.—City Trust Co. of Newark v. Cohen, 
N. J. 112 Atl. 852. 


35. Libel and Slander—Charge Against Post- 
master.—It was libelous to falsely charge that 








postmaster did not take sufficient interest in 
the conduct of his office and permitted numer- 
ous irregularities——Radford v. Horton, Mo. 227 
S. W. 1073. 

36. Master and Servant—City Fireman Held 
Not an “Employe.’—Injuries to a city fireman 
while extinguishing a fire are not compensable, 
under Workmen's Compensation Law, § 2, and 
section 3, subds. 4, 5, and section 2, group 43, 
on the theory that he is an “employe,” nor the 
theory that a fireman, in performing a public 
service, is engaged in the “salvage of buildings 
or content,” within the meaning of the law.— 
Krug v. City of New York, N. Y. 186 N. Y. S. 727. 


37.——Course of Employment.—While an em- 
ploye in compliance with his duty was in the 
factory where he was employed, going to his 
machine, he was struck in the eye and injured 
by a file, which flew from its handle during a 
friendly scuffile for it by two other employes. 
Held, the injury was one occasioned in the 
course of the workman’s employment within 
the Workmen’s Compensation Law.—Industrial 
Commission of Ohio v. Weigandt, Ohio, 130 N. 
E. 38. a 

38. Course of Employment. — Accidents 
which happen to an employe on his way home 
from work, and not on the employer’s prem- 
ises, are not regarded, as a rule, as arising 
in the course of the employment.—Bell’s Case, 
Mass. 130 N. E. 67. 

39.—“‘Employer” Defined. — One suing the 
services of more than 10 persons and hav- 
ing more that 10 persons regularly in his 
employ is an “employer” within the mean- 
ing of Workmen’s Compensation Act, §§ 
2-4, 6, 19, and such 10 persons need not be reg- 
ularly engaged in work at the place of the 
injury, and need not work in the same county. 
—Vantrease v. Smith, Tenn. 227 S. W. 1023. 

40. Freezing of Hands “Accident.”—The 
freezing of one’s hands while engaged in a 
hazardous employment is an “accident,” within 
the meaning of the Workmen’s Compensation 
Act.—Quick v. Fred Illston Ice Co., N. Y. 186 
N. Y. S. 690. 

41. Injury Hastening Progress of Tuber- 
culosis Compensable.—If an employe’s injury 
contributed to, accelerated, activated, and gave 
velocity to the progress of the disease of tuber- 
culosis, which caused his death, the death will 
be held to be covered by the contract of insur- 
ance, and the employer’s workmen’s compensa- 
tion insurer cannot escape liability —MecGoey v. 
Turin Garage & Supply Co., N. Y. 186 N. Y. S. 697. 


42. Joint Tortfeasors.—In action against 
employer and employe for assault and false ar- 
rest of plaintiff by employe under express di- 
rections of employer, the verdict of the jury in 
favor of the employe did not exonerate the em- 
ploye from liability, employer in such case being 
sued as a joint participant in the wrongful acts. 
ee v. United Railroads, Ca. 195 Pac. 














43.— —“‘Members.”—The term “member” as 
used in the Workmen’s Compensation Statute in- 
cludes the eye.—Chiovitte v. Zenith Furnace Co., 
Minn., 181 N. W. 643. 

44.—Member of Family.—Where decedent and 
his sister had lived from childhood with an 
aunt in a house owned by her husband and, 
after his death, by her and her stepson, and 
she owned the furniture and paid the house- 
hold bills, and deceased and his sister gave 
her part of their earnings, a finding was war- 
ranted that deceased was a member of her fam- 
ily rather than the head of a family of which 
she was a member, within St. 1911, c. 751, pt. 

, § 2, defining dependents.—Stafford’s Case, 
Mass., 130 N..E. 109. 
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45. Mortgages—Legal Tender. — Where a 

party seeks an injunction against a foreclosure 
under a deed of trust on the ground that he has 
made a legal tender of the amount due, proof 
showing that he had stated to the owner of 
the indebtedness that he was ready to pay it 
if the owner would go to a named bank and 
wait until the following morning, and the proof 
further showing that he did not have the money 
in the bank in his name, but had merely ar- 
ranged with a third — to get the money is 
insufficient to constitute a legaltender. In order 
to make a valid legal tender, the party must be 
ready then and there to pay the money if his 
offer is accepted.—Dorman v, McFarlan, Miss. 
87 So. 275. 
_ 46. Municipal Corporations — Negligence.— 
Where a transfer company left a skid 24 feet 
long and 4 feet wide, weighing 500 pounds, rest- 
ing on its edge in a public alley where small 
children were accustomed to play, without any 
support to prevent its toppling over, it is a 
question for the jury as to whether such skid 
so placed constituted a dangerous obstacle.— 
Rothenberger v. Powers Fuel, Feed, Transfer & 
Storage Co., Minn. 181 N. W. 641. 

47. Use of Public Money.—Ky. St. § 3058- 
16, authorizing a city to expend public money 
for a specified and “other buildings” and for 
“public grounds,” held not to authorize use of 
money for construction of a memorial building 
in honor of the citizens of the city who lost 
sear during the world war.—Ky. 227 S. 


48. Names—Under Civil Rights Law, a Per- 
son Cannot Recover for Use of His Surname by 
a Corporation.—A demurrer to a complaint, un- 
der section 50 and 51 of the Civil Rights Law, 
prohibiting a corporation from using the name 
of a person for advertising purposes or for 
purposes of trade, will be sustained, when the 
only cause of action alleged is the use of the 
surname of the plaintiff, “Pfaudler,” and not his 
full name, “John M. Pfaudler,” by a corporation 
as a part of its corporate name.—Pfaudler v. 
Pfaudler Co., N. Y. 186 N. Y. S. 725. 

49. Negligence—Negligence presumed Where 
Flagpole Falls on Pedestrian.—Where a flag- 
pole maintained on a building fell and injured 
a pedestrian, there was a presumption of neg- 
ligence on the part of the person maintaining 
the pole—Kean y. Smith-Reis Piano Co., Mo. 
227 S. W. 1091. 


50. Police Officer, Entering Building While 
on Duty, Licensee.—Where a police officer en- 
tered a vacant building, the door of which was 
unfastened, in performance of his duty as pre- 
scribed, his common-law legal rights to recover 
from the owner for injuries caused by defects 
were those of a licensee, and not those of an 
invitee——Brennan vy. Keene, Mass. 130 N. E. 82. 


51. Principal and Surety—Waiver of Notice 
of Termination of Contract.—Though applica- 
tions for contractor’s bonds required the con- 
tractor to give notice of termination of the con- 
tracts, yet, where the surety made independent 
investigations on that subject, and on ascer- 
taining that contracts were terminated with- 
drew the reserve which it was required to de- 
posit, etc., it waived the provision that prem- 
iums should continue payable until the prin- 
cipal gave notice.—Title Guaranty & Surety Co., 
v. Fred T. Ley & Co., Mass. 130 N. E. 73. 


52. Railroads—Negligence.—A railroad which 
maintained falsework in dangerous proximity 
to its track, threatening the safety of employes, 
should have maintained a warning light there- 
on at night, and its failure to do so was neg 
ligence.—MclIntyre v. St. Louis & San Fran- 
cisco Ry. Co., Mo. 227 S. W. 1047. 


53. Religious Societies—Requirement as _ to 
Quorum.—That not all of the nine trustees of a 
religious corporation were acting as such when 
a note was made by the president, secretary, 
and treasurer does not change the requirement 
that five trustees were necessary to constitute 
a quorum.—Parucki v. Polish National Catholic 
Church, N. Y. 186 N. Y¥. S. 702 


54. Right of Action.—Where a contractor's 
bond named as obligee the building committee 
of the church, the trustees of the church which 
were the undisclosed principals may maintain 
an action thereon.—Trustees of M. E. Church, 
ete., v. Equitable Surety Co., Pa. 112 Atl. 551. 














55. Sales—Acceptance. —Acceptance by the 
buyer of an invoice or bill of sale of goods from 
the seller, which admittedly purports to be a 
contract between thtm, indicates his assent to 


its terms, despite the absence of the buyer’s 
signature.—Braude & McDonnell, Inc., v. Isa- 
dore Cohen Co., W. Va., 106 S. E. 52. 


56. Delivery Shipment.—Where a consign- 
or sells the goods while in transitu to a_per- 
son other than the original consignee, and di- 
rects the carrier, while still in possession of 
the goods, to deliver them to such purchaser, 
the carrier is bound to foilow the direction.— 
Fair & Martin v. Brewer, Ga. 106 S. E. 22. 

57. Rescission.—W here purchasers of dredge 
which would not operate abandoned it at the 
place of work, and did not return it for two 
years after delivery, there was unreasonable 
delay, and they had no right to rescind and 
recover back the seer price.—Church v. 
Wright Mach. Co., y. 227 S. W. 1003. 

58. Statutes—License Fee Not Tax.—Though 
Acts 1919, c. 182, imposes a fee of $25 as a con- 
dition to a license without which real estate 
men are forbidden to engage in business, it is 
not to be deemed in part a revenue measure, 
and therefore invalid on the theory that the 
exaction is out of proportion to the expense of 
issuing the license, for state officers must ex- 
amine the bond tendered, etc., and the mere 
fact that revenue results incidentally does not 
show the act to be a taxing one.—Davis & Hail- 
ey, Ky. 227 S. W. 1021. 

59. Telegraphs and Telephones—Mental An- 
guish.—Where a telegram is a death message, 
the telegraph company must take notice of the 
relation between the deceased party and the 
addressee, and, if such relation is that of father, 
mother, brother, or sister, the company will 
be presumed to know that mental anguish will 
probably be suffered if the addressee does not 
promptly receive the message.—Western Union 
Telegraph Co. v. Smith, Tex.. 227 S. W. 1111. 

60. Vender and Purchaser—Misrepresenta- 
tions.—One induced to purchase land by false 
representations may recover back the amount 
paid by him if the property would have been 
worth more if the representations had been 
true, though the property is worth the agreed 
> cea price.—Stirnus v. Adams, Cal. 195 Pac. 











61. Specific Enforcement.—Where a person 
is negotiating a sale of land states that he 
thinks the place contains a named acreage, but 
expressly states to the buyer that he is not 
selling it by the acre, but selling it as it is and 
as the purchaser sees it, a material shortage 
in the estimated acreage will not avoid the 
trade nor prevent a specific enforcement of the 
contract.—_Fleming v. Miller, Miss. 87 So. 277. 

62. War—Enemy Owned Property. — Con- 
gress in time of war, may authorize and pro- 
vide for the seizure and sequestration, through 
executive channels, of property believed to be 
enemy-owned, without any previous judicial de- 


termination of such enemy ownership, if ade- 
quate provision is made for a return in case 
of mistake.—Stoehr v. Garvan, U. S. Cc. & 


Sup. Ct. 293. 

63. Water and Water Courses— Widening of 
Drain.—Code Supp. 1913, §§ 1955, 1956, 1959, au- 
thorizing township trustees to permit a land- 
owner to construct a drainage ditch across the 
lands of another for private drainage benefit, 
does not permit township trustees to grant an 
application for a drainage benefit by enlarging 
a natural water course, wholly upon plaintiffs 
lands, to ‘prevent flooding of applicant’s lands. 
—Cowan v. Grant Tp., Monona County, Iowa, 
181 N. W. 637. 


64. Wills—Appraised Value.—W here a person 
who has been given the right to take land un- 
der will at its appraised valuation dies without 
having exercised the right, the right is lost, and 
cannot be exercised by his personal representa- 
tive or heirs on which the will so expressly 
ee re Ludwick’s Estate, Pa. 112 Atl 

43. 


65. Presumption of Existence.—Under Code 
Civ. Proc. § 1963, subd. 32, will, proved to have 
existed 75 davs prior to testatrix’s death, will 
be presumed to have been in existence at time 
of her death.—In Re Sweetman’s Estate, Cal. 
195 Pac. 918. 
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